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STATEMENT OF QUESTIONS PRESENTED 


In a joint trial of five defendants involving an inflamma- 
tory and shocking crime of multiple rape of the same female, where 
each defendant is charged with the substantive offense of rape and 


with aiding and abetting each of the other four in rape: 


1. Whether the district court erred in failing to sever ap- 
pellant Smith and grant him a separate trial on the ground that he was 


prejudiced by the joinder of defendants ? 


2. Whether the district court erred in failing to sever ap- 
pellant Barnes and grant him a separate trial on the ground that he 


was prejudiced by the joinder of defendants? 


3. Whether the judgment of conviction of appellant Barnes 


for aiding and abetting appellant Smith is sustained by the record, 


when there is no evidence to show that appellant Barnes was present 


at the time of the rape allegedly committed by appellant Smith? 
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URIS DICTIONAL STATEMENT 


Appellant James F. Smith. Appellant Smith was convi 


district court of rape and sentenced for a term of 6 to 18 years. 
judgment and commitment were filed July 6, 1966. (R. .)* 

| 
July 14, 1966 the district court granted leave to appeal in forma 


pauperis and on the same day the district court noted this appeal on 


its docket. (R. -) | 


Appellant Jesse L. Barnes. Appellant Barnes was convicted 


in district court of rape (Count 2) and of the offense of aiding and 


abetting appellant Smith in rape (Count 5). He was sentenced for a 


term of 10 to 30 years on each count, both sentences to run corcur- 
| 
rently. The judgment and commitment were filed July 6, 1966. | 
| 
| 
| 


(R. .) On July 12, 1966 the district court granted leave to appeal 


‘ 


in forma pauperis and on the same date the district court noted'this 


appeal on its docket. (R. .) 


a 
*The record filed in this Court is cited "R.___"; the transcript below 


is cited "Tr. 


STATEMENT OF THE CASE 


This is an appeal from a judgment of conviction of the of- 
fense of rape. The appellants were two of five defendants tried 
together under a multiple ee he ee each of the five de- 
fendants with rape of the same female, and charging each of the 
five defendants with aiding and abetting each of the others in rapes 
of the same female. Under the multiple indictment, each of the five 
defendants, including appellants, was charged with five crimes, 
one of rape and four of aiding and abetting. (R. ; Tr. 1522-24.) 


Smith was the fifth and last one named in the multiple indictment 


and this characterized his position at all stages of the trial. 


Appellant Barnes was found guilty of rape and of aiding and 
abetting appellant Smith in the commission of rape and not guilty of 


aiding and abetting the other three defendants (Tr. 1563). Appellant 


Smith was found guilty of rape. He was acquitted of aiding and 


abetting any of the other four defendants (Tr. 1564). 


l/ The indictment appears at Tr. 1522-24. 


mi9iic 


According to the Government's case, the complaining wit- 


ness was subjected to a nightmarish experience. She was the victim 


| 
of repeated acts of sexual intercourse and other indignities from about 


9:30 p.m. on May 29, 1965 to about seven o'clock the next motning. 
She was lifted bodily from a public street and carried to a garage in 
an alley (Station aoe led to a basement apartment referred! to as 
the "Hut" (Station 2), then back to the garage (Station 3), then ito a 
car in the alley (Station 4), and finally back to the garage (Station 5S). 


The complaining witness testified that in each place, she underwent 


sexual intercourse with an unknown number of males. 


The prosecutrix testified that appellant Barnes was the one 


who lifted her from the street and that he had sexual relations with 


her at Stations 1, 2, 3, and 4; that appellant Smith and defendant 
Harrington (acquitted) had sexual relations with her at Station 3; 
that defendant Jackson (acquitted) had sexual relations with her at 
Station 4; and that defendant Williams (acquitted) had sexual rela- 


tions with her at Station 5. 


a 
2/ The term "station" is counsels' designation of the places at 
which it is alleged critical events occurred. 
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Garage - Station 1. According to the Government's case in 
chief, around 9:30 p.m. on May 29, 1965, the prosecutrix, age l€, 
while on 13th Street and Pennsylvania Avenue, Southeast, was bodily 
lifted off of her feet by appellant Barnes and carried about a half block 
to a garage in an alley (Tr. 23-27). There she was subjected to re- 
peated sexual intercourse and diverse other sexual acts with an un- 
known number of males (Tr. 27-30). The prosecutrix named appellant 
Barnes as the one who removed her clothing and as the first to have 
sexual relations with her in the garage (Tr. 27, 31). She did not 


name or identify appellant Smith as present. 


The Hut - Station 2. Some time later two unidentified males 
took the prosecutrix from the garage to the nearby basement rooms 
called the "Hut" in a dwelling located at 1245 K Street, Southeast. 


An uncle and nephew, Frank Smith and John Smith, Jr., lived in the 


3 
basement rooms, the "Hut" (Tr. 407, 427, 529)" the record does not 


indicate any relationship between these Smiths and appellant Smith. 
There she underwent sexual intercourse with a number of males (Tr. 
31-34). The prosecutrix named appellant Barnes as having sexual 
relations with her in the Hut'and as there subjecting her to other 
sexual indignities and assaults (Tr. 35-36). She did not name or 


3/ Apparently, the '"Hut" was a sort of neighborhood gathering place 
for friends of Frank and john Smith (Tr. 1111). 
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identify appellant Smith as one who there had sexual relations with 


her in the "Hut" (Tr. 31-36). | 
| 


At this stage the appellant Smith for the first time enters 

| 
the case. He helped the complainant leave the "Hut". He poured 
water on her face, assisted with her clothing and accompanied |her 


to the street (Tr. 37-38). 


appellant Smith walked her from the "Hut" to Thirteenth Street; 
4/ 


that she "hollered" for a cab coming up the street; that Smith then 


The Garage - Station 3. The prosecutrix testified that 
| 
| 
| 
| 


hit her across the side of the face? that Harrington, a datandadi ac- 
quitted below, ran up and knocked her to the ground; that appellant 

Smith and Harrington, aided by two unidentified males, carried her 
back to the garage where all four had sexual intercourse with her; 
and that appellant Smith left the garage, the other three remaining 


with her (Tr. 39-41). No further reference is made to appellant 


Smith with respect to any subsequent events in this case. 


The complaining witness testified that after appellant Smith 
| 


left "there wasn't but three in the garage * * * " (Tr. 41). Thereafter, 


4/ Smith testified he saw no cab (Tr. 1110). 
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others, including Barnes, appeared in the garage and took turns 

having sexual intercourse with the complaining witness (Tr. 42, 53). 
But she did not name any of those present after appellant Smith left, 
except defendant Harringten, ("Little Joe"), acquitted below (Tr. 42) 


and appellant Barnes (Tr. 53-54). 


Car - Station 4. The complaining witness testified she 
was then walked to a car in the alley outside the garage where an 
unknown number of males had sexual relations with her (Tr. 56-58). 
She named two, McArthur Jackson (Tr. 59-60), a defendant acquitted 


below, and appellant Barnes (Tr. 60-61). 


Garage - Station 5. The prosecutrix was in the car until 
daylight when she was led back to the garage by three males who 
there had sexual relations with her. She named only one, "Little 


Man" Williams. one of the defendants acquitted below (Tr. 61-64). 


At this point, about 7:00 a.m., she was released and 


walked some three blocks to a friend's hcuse (Tr. 65-66). 


Appellant James F. Smith. Appellant Smith testified 


(Tr. 1102-1115C). He denied that he had ever seen or spoken 


to the prosecutrix before the night in question (Tr. 1107, 1108, 


1115A); that he ever had sexual relations with her (Tr. 1107) and 


that he was in the garage (Stations 1, 3, 5) at any time that night 


(Tr. 1115C). He called as witnesses on his behalf the prosecutrix 
(Tr. 1085-1092); Brenda Woodland, a friend of the prosecutrix | 
(Tr. 1093-1096); and Anna F. Payne, at whose home appellant 


Smith slept on the night in question (Tr. 1097-1102). 


The appellant Smith testified (Tr. 1102-1115), that dn the 


| 
| 
night in question he left home about 7:30 in the evening, entered the 


dwelling where the "Hut" rooms were through the basement, lefit his 
hat and coat, went upstairs, spoke to Barbara Jean Smith (sister of 
Frank Smith (Tr. 519)), went out of the house to the street corner, 

spent about an hour there with friends, left there about 9:15 or! 
| 


9:30 p.m. to attend a party (Tr. 1102-1104). Around 11:30, at/the 


party, he used a hat to take up a collection to buy more drinks, 


| 
This caused him to remember he had left his own hat at the a a and 


he returned to retrieve his hat and jacket, entering the building through 
| 

the front door on the first floor (Tr. 1104-1105). Following a conver- 

sation with Frank Smith, he went down to the basement, saw the com- 


plaining witness, poured water on her face, helped put on her clothing 
| 


and escorted her out to the street, although she insisted she needed no 


assistance. She stated she did not want to go home and at that 
point "she acted like she was off or something" (Tr. 1105-1106), 
so they parted. She went down Thirteenth Street and he returned to 


the party (Tr. 1106-1107). 


Appellant Smith left the party about 12:15 or 12:30 a.m. 
and walked to Mrs.: Payne's house, about three blocks away, where 


he slept that night (Tr. 1115-1115A). 


Appellant Jesse Lee Barnes. Appellant Barnes (Tr. 773- 

803) denied that he had sexual relations with the prosecutrix on 

May 29-30, 1965; that he had been in the "Hut" (Station 2) (Tr. 789- 
790); that he had taken the prosecutrix from the corner of Thirteenth 
and Pennsylvania Avenue, Southeast; that he had gone to the garage 
with her and had sexual relations with her there (Stations 1 and 3), 
or in the "Hut" (Station 2), or the car (Station 4); and that he had 
never seen the prosecutix the night of May 29-30, 1965 (Tr. 798). 
He voluntarily surrendered his person when he learned the police 


were looking for him (Tr. 796, 799B-802). 


His mother, Mrs. May W. Barnes (Tr. 803-819), Phyllis 


Smith ‘Tr. 819-834), Elinor Elizabeth Johnson (Tr. 845-847), Officer 


Charles A. Burley, a member of the Metropolitan Police Department 
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(Tr. 847-854), Mrs. Helen Mary Waters (Tr. 854-872), his brother, 
Ernest Lee Barnes (Tr. 872-885A), and Richard Leon Waters, Jr 


(Tr. 886-903), were called on behalf of appellant Barnes. 


Appellant Barnes testified that he attended, by invitation, 


a party given by Mrs. Waters at her home at 1342 Potomac Avenue, 
Southeast, for her scn Richard Leon Waters, Jr., (Tr. 774), and that 
he arrived there about 9:15 p.m. May 29, 1965 (Tr. 775). Because 


it appeared that the party had not yet begun, he went to the home of 


a block and half" distant (Tr. 776). He left there about 9:35 p 
(Tr. 776) and returned to the party at 1342 Potomac Avenue, Southeast 
(Tr. 777) where he stayed until about 12:30 a.m. (Tr. 782-783), a stay 


broken by a return to his home about 10:15 p.m. to change his jshirt 
| 


"because Phyllis' husband, Robert Smith, had wiped some liquor on 


my shirt" (Tr. 779). 


After changing his shirt, he returned to the party at 1342 
Potomac Avenue, Southeast (Tr. 780), where he stayed until "about 
11:20" (Tr. 781), when he returned home for a pack of cigarettes and 
was back at the party within five minutes (Tr. 781), certainly no later 


than 11:30 p.m., at which time appellant Smith passed the hat to 


purchase drinks (Tr. 782). He left the party at 12:30 a.m., arriving 
at his home about 12:35 a.m., and stayed there until 3:15 a.m., with 
his family (Tr. 783). At that time he left to go to the home of Barbara 
Jean Smith, where Phyllis Smith lived, at 1245 K Street, Southeast 

(Tr. 782-785). He did not enter the house and after about five minutes 
he returned to the party at 1342 Potomac Avenue, Southeast (Tr. 785). 
From there he returned to his home about 3:50 a.m. (Tr. 787) where he 


slept until "about 10 olclock Sunday morning" (May 30, 1965) (Tr. 


786-787). He testified that at no time did he go to, or was he present 


at, any of the places where the prosecutrix was assaulted (Tr. 796). 


STATEMENT OF POINTS 


The district court erred in failing to sever appella 


Smith for separate trial. 


The district court erred in failing to sever appellant 


Barnes for separate trial. 


The judgment of conviction of appellant Barnes for 


aiding and abetting appellant Smith is not supported by 


the record. | 
| 


RULE INVOLVED 


Rule 14 F.R.Crim.P. was amended effective July 1, 1966 


after the dates of the trial below (March 31, 1966 through April 26, 


1966). Prior to its amendment, Rule 14 read as follows: 


If it appears that a defendant or the govern- 
ment is prejudiced by a joinder of offenses or of 
defendants in an indictment or information or by 
such joinder for trial together, the court may 
order an election or separate trials of counts, 
grant a severance of defendants or provide 
whatever other relief justice requires. 


SUMMARY OF ARGUMENT 


I 


The Government used the charge of aiding and abetting as a 


means of joining the defendants in a single trial, although Govern- 
| 


ment's opening statement and evidence established that as to appel- 
| 


lant Smith the substantive offense of rape was a single offense 


separate and distinct in time and circumstance, and there was ho 
| 


claim or evidence that Smith aided and abetted the other four defend- 


ants in rape. The joinder was not permissible under Rule 8(b), 


F.R.Crim.P. The joinder was not challenged before trial but the right 
| 


to severance, demanded by appellants, was within the discretion of 


the court under Rule 14, F.R.Crim.P. (See pp. 20-33.) 


| 
In considering the motions for severance, the court below 
did not pass on whether the appellant Smith or appellant Barnes would 
be prejudiced. The court below seemed to rest its refusal to sever on 
the mistaken view that a motion to sever immediately following the 
opening statement was not timely (see p.21); that the court| 


could not prohibit one defendant from cross-examining a Government 


| 
witness as he pleased, even though prejudice resulted to the other 
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four defendants andiat the same time the district court conceived that 


it had no authority or duty to grant a severance to the other defendants 


on account of the prejudice (See Points 1, 2, 3, infra, pp. 24-30.) 


The judgment of conviction of appellant Barnes for aiding 
and abetting is not supported by any evidence and therefore must be 


reversed. 


ARGUMENT 


i. The district court erred in failing to cranta separate 


trial on the ground of misjoinder of defendants. 


A. The joinder of defendants below in a single indictment 


violated Rule 8(b), F.R.Crim.P. Rule 8(b), F.R.Crim.P. provides that 


“Two or more defendants may be charged in the same indictment or in- 


formation if they are alleged to have participated in the same act or 


transaction or in the same series of acts cr transactions constituting an 
| 


offense or offenses." 


It is hat a to try five defendants together, particularly 
in a capital em The prejudice stemming from joinder lies th the 
danger of guilt by association; in the cumulative effect of evidence 
of offenses by other defendants; in the danger that evidence against 
one defendant is carried over to another; in effectually denying the 
Constitutional right net to testify against one's self - if four defend- 
ants testify, does the fifth dare not to take the stand; in the danger 
that the trial as a whole becomes confused, particularly where 40 
witnesses take the stand, where the name of an accused is Smith and 
‘5/ Compare Gregory v. United States,____U.S. App. D.c.| 
369 F. 2d 185, 189 (1966): "It may be seriously questioned whether it 
is proper in any capital case to join for trial offenses occurring at dif- 
ferent times and places. The danger arising from the cumulative effect 


of evidence of other offenses on the minds of the jurors is too eer to 
tolerate in such cases." 
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there are five witnesses with the name Smith, and where there are 
multiple sites of the alleged crimes to be kept in mind; in the danger 
that the whole story of a horrible night of rapes at different places 
and different times, by numerous males, mostly unidentified, is 
inflammatory, anditends to outrage the jury and put it in a mocd to 
find some one guilty; in hampering and embarrassing each defendant 
in his cross-examination of the Government's witnesses and the co- 
defendants' witnesses, and in the presentation of his own case; in 
precluding accusation of codefendants for fear the resulting aura of 
guilt will wash over all defendants; in inevitable disputes and con- 
flicts among defense counsel with separate interests concerning 
tactics, procedures, and the scope and form of questioning; in uneven 
advantage of one defendant over others in terms of order of cross- 
examination and of summation. These and many more are present in 


this record (infra, pp. 24-35). They are all prejudicial and all prevent 


the fair trial guaranteed by the Constitution. Compare Gregory v. 


United States, U.S. App. D.C. , 369 F. 2d 185, 189 (1966); 
Cupo v. United States, 123 U.S. App. D.C. 324, 359 F. 2d 990, 993 
(1966); Drew v. United States, 118 U.S. App. D.C. 11, 331 F. 2a 85, 


88-89 (1964). 


=T'60= 


The rationale for permitting joinder despite such prejudice is 


the benefit to the Government and the court. Joinder is an administra 


tive expedient. It reduces the number of trials and cuts down the public 
| 


expense. Cupo v. United States, 123 U.S. App. D.C. 324, 359 F. 2d 


990, 993 (1966); King v. United States, 355 F. 24 700, 704 (C.A. 1, 


1966); Drew v. United States, 118 U.S. App. D.C. 11, 331 F, 


88 (1964). 


2d 85, 


| 
But the prosecutor may not indiscriminately employe Rule 8(b) 


to gain the advantage of the built-in prejudice inherent in a joint trial. 


Yet, in this case, the rule was so used to the appellants' prejudice. 


To be joined under Rule 8(b), the defendants must have "participated 


in the same act or transaction or in the same series of acts or trans- 


actions * * * ." The defendants below did not participate in the same 


rapes or series of rapes. "A 'series' is something more than mére 


‘similar' acts." King v. United States, 355 F. 2d 700, 703 (CLA. 1, 


1966). 


If the only charge in this case had been rape, Rule 8(b) would 


not permit joinder of the defendants. Under the code, rape is a 
offense. D.C. Code 22-2801. Each rape is a separate crime. 


requires evidence of different facts. It follows that the joinder 


defendants cannot rest on rape. It must rest on the charges of aiding 


and abetting. 


To be an aider and abettor requires that a defendant 
"associate himself, with the venture, that he participate in it as in 
something that he wishes to bring about, that he seek by his action 
to make it succeed. All the words used - even the most colorless, 
‘abet' - carry an implication of purposive attitude towards it." 
United States v. Peoni, 100 F. 2d 401, 402 (C.A. 2, 1938) quoted 
in Nye & Nissen v. United States, 336 U.S. 613, 619 (1949), and 


Roth v. United States, 339 F. 2d 863, 865 (C.A. 10, 1964). 


The charge of aiding and abetting must rest on conscious 
participation in the criminal act. There must be prior agreement, or 
assistance or conscious sharing, in the criminal act, i.e., rape. 
"Aiding and abetting rests on a broader base [than conspiracy]; it 


states a rule of criminal responsibility for acts which one assists 


another in performing.' 


Nye & Nissen v. United States, 336 U.S. 
613, 620 (1949). The “broader base" of conspiracy was never claimed 
in this case. The more precise base of aiding and abetting rapes was 
never demonstrated. Nor was it claimed in the opening statement 


(Tr. 7-14). 


The only thing the charges of aiding and abetting had |i 
common was the female, the subject of the rape. Common uselof a 


name, or an object, is not sufficient to justify the prejudice auto- 


matically resulting from joinder of defendants under Rule 8(b). | Com- 
| 


pare McElroy v. United States, 164 U.S. 76, 79-80 (1896). Tobe 


| 
sure, a miasma of fear may have suppressed protest and resistance 


by the complainant. But that goes to proof of rape. It does no 


tain joinder within the meaning of Rule 8(b). 


If joinder is to be justified on grounds of administrative 
practicality - avoidance of separate trials - then the Government must 
demonstrate how the benefit of joinder outweighs the conceded |preju- 
dice to the defendant. As put in King v. United States, 355 F.|2da 700, 


704 (C.A. 1, 1966): 


* * * But to offset the prejudice where multi- 
ple defendants are joined even though they 
did not engage in a joint act, such as con- 
spiracy, [citing] this possibility of benefit 
should explicitly appear from the indictment 
or from other representations by the govern- 
ment before trial. * * * Where, however, ther 
are no presumptive benefits from joint proof of 
facts relevant to all the acts or transactions, | 
there is no "series," Rule 8(b) comes to an 
end, and joinder is impermissible. 


Here the indictment is silent on the point of benefits from 
the joinder and the Government made no representations and could not 
make representations of benefit since each alleged rape occurred on a 
separate occasion and each required evidence of different facts. No 
allegation was made or proved that any rape was the result of an 
organization, a conspiracy or a preconceived plan, or precisely how 


any defendant aided and abetted another in the commission of rape. 


Here the Government simply made a bare charge of aiding 
and abetting. The charge was a hollow allegation, a procedural de- 
vice to join the defendants in a single trial with the built-in prejudice 
accruing to the prosecutor's advantage. It did not rest on substance. 
It was not based on evidence of a defendant consciously sharing or 
assisting others in the commission of rape. (For an example of a case 
requiring reversal for the prejudice automatically resulting from joinder 
of multiple defendants charged with offenses in no way more connected 
than the present case, see Ward v. United States, 110 U.S. App. D.C. 


136, 289 F. 2d 877, 878 (1961). Ingram v. United States, 272 F. 2d 


567, 570 (C.A. 4, 1959) discusses the general principles behind the 


Ward case. Also, see United States v. Spector, 326 F. 2d 345, 


350-351 (C.A. 7, 1963).) 


We do not find in the record that objection to the indictment 
was made before trial on the ground of misjoinder under Rule 8(b) 
Such a motion, if granted, would have resulted in separate trials 

for each defendant. Moore's Federal Practice, Vol. 8, sec. 804 [1], 
pp. 8-12. Objections to an indictment for misjoinder under Rule 8 
ordinarily are waived unless raised before trial. Cupo v. United 
States, 123 U.S. App. D.C. 324, 359. F. 2d 990, 993 (1966). How- 
ever, motions to sever were made immediately after the Government's 
opening statement (Tr. 16-18) and repeatedly thereafter (Tr. 236-238, 
342, 515 (see 511-514), 630-636, 1079-1080(couched in terms of 
“mistrial"), 1181-1183, 1195-1198, 1198-1199). These eens were 


directed to the discretion of the trial court under Rule 14, F.RJCrim.P. 


The motions were denied. But the trial court did not consider [the 


motions against the background of a joinder in violation of Rule 8(b). 


B. The district court erred in failing to sever and grant 


separate trials. Rule 14, F.R.Crim.P., provides that if it appears 
that a defendant is prejudiced by a joinder of defendants in an/indict- 
ment, the court may "grant a severance of defendants or provide what- 


ever other relief justice requires." 


As noted above (supra, p.20), the court below denied 
| 


repeated motions for severance made for all defendants and in particular 


for Smith. Immediately following the Government's opening statement 
(Tr. 7-14), appellant Smith moved for severance on the ground that the 
several rapes referred to in the opening statement were unrelated in 
time and circumstance; that the Government claimed five or more rapes 
and other assaults (burning, forced vomiting) took place; that Smith 
was charged with rape on only one occasion, separate and distinct 
from the other events; that it would be overwhelming prejudice to 
appellant Smith, charged with one particular rape, to try him as part 

of a group of defendants and expose him to the verdict of the jury in- 
fluenced, if not inflamed, by the testimony of repeated rapes, sexual 
indignities and assaults by others (Tr. 16-17). The trial court's denial 
of the motion does not appear to rest on the substantive issue of 
whether Smith would be prejudiced by a joint trial. Rather, the denial, 
when read in context with the lower court's observations, seems to rest 


of 


on the view that the motion was not timely made. 


&/ After hearing the motion for appellant Smith, the following colloquy 
appears (Tr. 17-18): 


THE COURT: Did this girl make a statement? 

MR. TERRY [Prosecutor]: Yes, she did, Your Honor. 

THE COURT: Counsel received the statement prior to 
trial? 

MR. TERRY: Yes, Your Honor. 

THE COURT: This statement that you outlined is very 
substantially what she reported? 

MR. TERRY: Yes, itis, Your Honor. (Continued) 


The court below was wrong. A motion to sever under Rule 14 
| 


may be made at any time during the trial and "the trial judge has a 


continuing duty at all stages of the trial to grant a severance if preju- 


dice does appear." Schaffer v. United States, 362 U.S. 511, 516 


(1960). The trial court erred when it failed to exercise its discretion 


and rejected the motion as not "well taken". If the ruling is treated 


as an exercise of judicial discretion, it is an abuse of discretion, be- 


cause as demonstrated by what followed in the group trial below, ap- 
pellants were grievously prejudiced and denied the fair trial to which 


each was entitled. 


& (Continued) 
MR. MITCHELL [Counsel for Smith]: We were fur- 
nished a statement as of yesterday when we came over 
here. 
MR. TERRY: Day before yesterday, before the trial 
started. 
MR, MITCHELL; Was it day before yesterday? | 
THE COURT: Well, I do not think your motion for 
severance is well taken. 
MR. MITCHELL: The rules provide, Your Honor, | 
if motions for severance be made, they can be made | 
at any time, and it appears that it would be prejudice 
for the defendant to go on trial with the ones, with the 
other defendants with whom he is joined. I find it ap- 
propriate at this time, and I make that motion. 
THE COURT: The motion is denied. 
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This prejudice is highlighted by the points we set out here- 
after. These instances are not exhaustive but illustrative. The tran- 
script must be read in its entirety to get even a remote flavor of the 
cumulative prejudice resulting from the artificial joinder of five defend- 
ants. Counsel were hampered in their interrogatories. There was 
even objection by codefendants as to the form and scope of interroga- 
tion (e.g., Tr. 168, 169-173). Freedom of cross-examination was 
curtailed. Care had to be exercised with respect to codefendants 
having in mind the over-all effect on the jury. Smith's counsel, the 
fifth to cross-examine and the fifth on summation, was at a special 
disadvantage. The fifth on summation finds a jury in no mood for 
repetition. The right to a fresh exposition of the evidence is lost. 
Further, when four codefendants take the stand, it cannot be said 
that the fifth defendant is free to exercise his Constitutional right 
to stand moot, unimpaired. He is under the prejudicial compulsion 


to take the stand in view of the action of his codefendants. 


As the story of that horrible and fearful night unfolded, the 
jury was in a mood to convict someone. Barnes stood out because 
the Government's case marked him as the abductor and on the scene 
repeatedly (see supra, pp. 4-6). Smith stood out because his de- 


fense differed from all others. Smith admitted he was at the "Hut" 


(Station 2) and denied all else. And no offense is charged against 


Smith through that point. All other defendants claimed mistaken 


identity. But Smith was prejudiced when he was thrown into the 


| 
mixture. He admitted what the others denied and had a defense 


which distinguished him from the others. 


(With respect to Point 1, appellants 
desire the court to read the follow- 
ing pages of the reporter's transcript: 
Tr. 236-250.) 


Point 1. Conflict among counsel resulted in prejudice. 


A dispute arose among defense counsel concerning cross examination 
of a Government medical expert, who examined the prosecutrix jat the 
hospital (Tr. 236-244). Counsel for four of the defendants below, 

including appellants, were "diametrically opposed" (Tr. 236) to 
| 


counsel for the remaining defendant, who proposed to cross-examine 
| 


the doctor concerning the hymeneal ring, the vaginal area, location 


of ejactulations, physical condition, emotional state, etc. | 


(Tr. 239-240). 


Counsel for four defendants considered that such a line of 


inquiry would seriously prejudice their clients and prevent a fair 

trial. On behalf of the four, it was pointed out that cross-examination 
| 

along the line proposed would mean repetition of unsavory and offen- 
| 


sive testimony which would tend to g@rerte violent reaction against the 


defendants by an already sympathetic jury (Tr. 241); that it would 
“inflame the jury and focus the jury's attention on certain aspects 
of the case, which as yet have not come out, and which probably 
would not come out, unless this line of questioning is in fact 


pursued" (Tr. 238). 


For these reasons, severance was sought by four defend- 
ants (Tr. 236-238), including appellant Barnes (Tr. 237) and ap- 
pellant Smith (Tr. 238). Severance was denied (Tr. 242). Again, 
the ruling below apparently was not based on the Rule 14 test of 
prejudice. The trial court conceived that it had neither the authority 
or the duty to grant a severance on the theory that cross-examination 


was for determination by each lawyer. The court below ruled (Tr. 242): 


"Well, I just do not think I have any authority or any duty to grant a 


severance because one counsel--it is a matter of judgment--one 
counsel decides to pursue one line of inquiry which other counsel in 


the case would prefer not to pursue." 


The court below was wrong. True, each counsel was en- 
titled to follow his own judgment in trial tactics. But, if the result 
was prejudicial to the codefendants, the court was both authorized 


and obligated by Rule 14 to grant severance. 


The objectionable cross-examination went forward (Tr. 245- 
249). The damage resulting from the cross-examination cannot be 
measured. But it was prejudicial and denied the appellants a fair 
trial. In a capital case, a man's life ought not depend on the lee 


controlled tactics of counsel serving a different client. 


(With respect to Point 2, appellants 
desire the court to read the follow- 
ing pages of the reporter's transcript: 
Tr. 477-518, in particular, 483-484, 
500-501, 506-515; 1407-1408.] 


Point 2. Prejudice resulted from conflicts of interest 
counsel for the defendants. Frank Leon Smith was a Government wit- 
ness testifying to save himself from the charge of rape (Tr. 500+501). 


He first named appellant Smith, appellant Barnes and defendant 


Jackson (acquitted) as the three who entered the "Hut" (Station 2) 


with the complaining witness (Tr. 483-484). No other witness testi- 


fied that appellant Smith was one of those who brought the girl to the 


"Hut" (Station 2). On cross-examination (Tr. 506) and more clearly 
on redirect (Tr. 507-508), the witness changed his testimony and 
| 


eliminated appellant Smith as one of those who brought the girl to the 


"Hut" (Station 2). 


Thereafter, counsel for defendant Jackson undertook to shake 
the witness's testimony that defendant Jackson was one of those who 
entered the "Hut" with the girl by cross-examining the witness on his 
change of testimony concerming appellant Smith (Tr. 511). Counsel 
for appellant Smith objected (Tr. 512) and moved for severance (Tr. 
515). The court denied the motion (Tr. 515). The cross-examination 
continued, and the damage was done (Tr. 515-516). Moreover, on 
summation counsel for McArthur Jackson downgraded the witness's 
shift in testimony andtermed it an"obvious lie" (Tr. 1407-1408). 

This was his right. McArthur Jackson was acquitted. But appellant 


Smith was deeply prejudiced. 


The trial court considered that the right of counsel for defend- 
ant Jackson to pursue any testimony concerning the presence or absence 
of his client transcended all objections. The trial court so ruled, even 
though counsel for Jackson "might conceivably hurt someone else. * * * 
on this point I won't restrict or suggest to counsel that he refrain from 


ay 


pursuing anything he sees fit to" (Tr. 514). 


7/ Ina similar situation the court below rejected Barnes's objection 
stating (Tr. 469): " * * * the Court does not intend to interfere with any 
logical, normal indicated cross examination of this witness, even at the 


expense of others." (Emphasis supplied.) 


Of course, it would be prejudicial to deny a defendant the 
right to cross-examine, without impediment, on the point of the 
presence or absence of an accused. By the same token, it is 
equally prejudicial to accomplish this "at the expense of others" 
(Tr. 469), by destroying testimony that a different defendant was 
not on the scene. The two rights are in irreconcilable eontliet, 
A fair trial is not possible when joinder pits codefendants against 
each other, something which would not occur in separate trials 


The court below had its choice. It could limit cross-examinati 


certain reversible error - or it could deny severance, where reversal 
is less certain. See Joint and Single Trials Under Rules 8 and 14 of 
the Federal Rules of Criminal Procedure, 74 Yale Law Journal 553, 
554-556 for the judicial rationalizations for refusing to recognize 
that prejudice and a fair trial are incompatible. No valid distinction 
can be made between the prejudices to which appellant Smith and the 
other defendant were exposed. One defendant as much as the other 


| 
was entitled to a fair trial. Only severance could provide it. 


{With respect to Point 3, appellants 
desire the court to read the follow- 
ing pages of the reporter's transcript: 
Tr. 1116-1122, 1125-1133.] 
Point 3. Prejudice resulted from actions of counsel for 
other defendants. An alibi witness for defendant Jackson (Tr. 928- 
933) and appellant Smith (Tr. 1097-1100) made no mention of defend— 
ant Williams. Nevertheless, counsel for defendant Williams on 
cross~examination elicited that the witness saw defendant Williams 
at a time and place inconsistent with Williams's alibi (Tr. 1100-1101; 
see colloquy Tr. 1118-1119). To rectify the destruction of Williams's 
alibi, counsel for defendant Williams asked to recall the witness. 
Leave was granted over objection of counsel for appellant Smith (Tr. 


1119-1121; the entire colloquy appears at Tr. 1116-1122). 


On recall (Tr. 1125-1133), the witness reversed her prior 


testimony concerning defendant Williams (Tr. 1126) and afforded the 
Government a cross-examination opportunity to demolish her credi- 
bility (Tr. 1127-1130), aided by the trial court (Tr. 1130-1131). 
And the Government took advantage of this in its summation (Tr. 


1292-1293, 1506-1508). 


This underscores the uncontrolled prejudice to appellant 
Smith stemming from the joint trial. The alibi witness may have 
been telling the truth when she testified that defendant Jackson and 
appellant Smith were at her house and mistaken when she included 


defendant Williams. But her value as a witness was destroyed 


through the thoughtless and unnecessary action of counsel for a 


codefendant. The loss to appellant Smith is immeasurable. Counsel 
for appellant Smith was compelled to avoid reference to Smith's alibi 
| 


in his summation (Tr. 1468-1478). The prejudice was real and |the 
trial court was troubled (Tr. 1120): "I don't know what to do about 

it. In this type of case, I just don't know. ** *". The trial) court 
should have severed. The only valid excuse for joinder is to save 
money and possibly time. But if prejudice results, the joinder must 


give way. Expediency in the administration of judicial business does 


not outweigh the right to a fair trial. | 


Point 4. Evidence of other defendants and their witnes ses 


and the presence of five witnesses named Smith kept the name Smith 
before the jury to the prejudice of appellant Smith. Repeated references 


were made to appellant Smith in the course of the testimony of other 


defendants (Harrington: Tr. 685, 689; Barnes: Tr. 782, 793, 794). 


In addition, there were five witnesses named Smith, other than ap- 
pellant Smith. Repeated references to four of the five "Smith" wit- 
nesses kept the name "Smith" front and center. John L. Smith (Tr. 
408-414, 429-476) and references to him at Tr. 684, 693, 796, 800, 
802; Witness Frank Leon Smith (Tr. 477-518) and references to him 

at Tr. 684, 693, 776, 796, 802; Witness Barbara Jean Smith (Tr. 518- 
542) and references to her at 683, 776, 777, 788, 793, 794, 797, 

799B, 800; Witness Thelma Elizabeth Smith (Tr. 700-704); and Witness 
Phyllis Smith (Tr. 819-834) and references to her at 776, 777, 793. 

To this must be added repeated references to yet other people, who were 


neither defendants nor witnesses, but named Smith (e.g., Robert Smith 


(Tr. 779); Johnny Smith (Tr. 788, 789, 798); and Janet Smith (Tr. 788)). 


In a separate trial, there would have been no occasion for 
references to appellant Smith by any other defendant, there would have 
been no reason for any of the five witnesses named Smith, or for the 
cross-references to those witnesses, or the other Smiths. There was 
no substantive relationship between the charges against appellant 
Smith and the various Smith witnesses and Smith references. Exposure 
to this situation was a prejudicial by-product of the joint trial. At 


every turn a "Smith" was involved. 


| 
Further, in their summations to the jury, counsel for some of 
the other defendants repeatedly mentioned the name Smith, mentioned 
| 


it in a derogatory fashion, mentioned it as implicated in the crime 
(e.g., Tr. 1395-1396; Tr. 1407-1408); see also the Government's 
summation (Tr. 1485, 1493-1494). By the time counsel for Smith made 
his summation, and he was the fifth defendant, the name "Smith" had 


been unfavorably dinned into the jury's ears. 


[With respect to Point 5, appellants 
desire the court to read the follow- 
ing pages of the reporter's transcript: 
Tr. 30-31, 1293-1294.] 


Point 5. "Inflammatory testimony" unrelated to appellants. 


Appellant Smith had no criminal connection with the abduction of the 


prosecutrix (Tr. 23-27), or with the events in the garage (Station 1, 
| 


Tr. 27-30), or the "Hut" (Station 2, Tr. 31-38). The prosecutor so 
conceded in his summation (Tr. 1293-1294). Yet, the complaining 


witness's testimony of repeated sexual relations with numerou$ un- 
| 
named persons in the garage (Station 1) was so highly inflammatory 


that the court below sua sponte called counsel to the bench and 


cautioned against testimony not tied to the defendants (Tr. 30-31). 


The court characterized the objectionable testimony as “inherently 
inflammatory" (Tr. 30). But this caution did not cure the situation. 
The damage already done was compounded, as the complaining wit- 
ness continued to testify concerning persons not on trial, who had 
sexual relations with her, or otherwise imposed upon her (e.g., 


Tr. 32-33, 35, 41). 


The point is that the "inherently inflammatory” testimony would 
not have entered in a separate trial for appellant Smith for the 
charge of rape at Station 3. Appellant Smith was gravely and un- 


necessarily prejudiced, so as to prevent a fair trial. 


The Government used aiding and abetting as a means of 
joining multiple defendants in a single trial when the substantive 
crime was a separate and distinct rape charged to each. There was 


no plan, no design, no conspiracy, no prior agreement. The joint 


trial was not authorized by Rule 8(b) (supra, pp.14-20) and within 


the framework of such a trial there was prejudice which prevented 


a fair trial for appellant Smith and appellant Barnes. 
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II. There is no evidence to sustain the verdict that ap pel- 
lant Barnes was guilty of aiding and abetting appellant Smith in the 


commission of rape. 


Smith was found guilty of the rape which took place on the 
second occasion in the garage (Station 3). Since Barnes was not pres- 
ent at the same time that Smith was present, he could not have possibly 
aided and abetted Smith in rape. The prosecutrix testified that Smith, 
defendant Harrington and two unnamed males carried her to the| garage 
(Station 3) where all four had intercourse with her (Tr. 40). She fur- 
ther testified that Smith departed and she was left with the ferns 


| 
three, and that thereafter appellant Barnes showed up. The prosecutrix 


on direct testified (Tr. 41-42): 


Q. And then what happened? 


A. And then after that [the intercourse with the four] 
Curly [Smith] said he had to go home and change 
his clothes because they were all messed up and | 


then there wasn't but three in the garage * * * . 


kK * 


| 
| 
| 
Did there come a time when someone else arrived! 
at the garage? 


Yes, after that when they were --and then after that 
some more came to this backdoor in the garage and 
one of them said that is the same girl we had. 
(Emphasis supplied.) 
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In both his opening statement (Tr. 11-12) and in his sum- 
mation (Tr. 1273), the prosecutor asserted that Barnes was present 
with appellant Smith in the garage (Station 3) at the time of the rape 
charged to Smith. But the evidence does not support this. The only 
suggestion that both Barnes and Smith were there present appears 
from the assumption made by the prosecutor in his interrogatories. 
Thus, after the prosecutrix testified that Smith had left and that 


Barnes entered "after that", the prosecutor asked (Tr. 42): 


Q. Were any of these defendants, Miss Hemphill, 
present at that time other than Curly and Little 
Joe [Harrington] in the garage? 


A. I think it was Jesse Barnes who was there. 
Q. He was there also? 


A. Yes. 


But a reading of all of the prosecutrix's testimony on this point makes 
clear that Smith had left before Barnes arrived--and that is what the 
complaining witness answered when asked what happened. The witness's 
answer to the prosecutor's question improperly naming Curly [Smith] 
obviously was with reference to the period subsequent to the time 


Smith had left. 


The judgment against Barnes for aiding and abetting should be 


reversed. 
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| 
III. Additional points considered by appointed counsel. 


We have considered other points in the case, but we have 


concluded that they are without sufficient substance to compel} re- 
| 


versal. Nevertheless, mindful of the fact that this is a capital 
case and that the Court will examine the record sua sponte, (ees 
Gregory v. United States, Ss U.S. App. D.C. __, 369 F. 2a 
185, 187 (1966)), and since we are appointed counsel, we aaah it 


appropriate to list the points for the Court. They are as follows: 


A. Whether a nine-month interval between arraignment 
and trial deprived the appellants of a speedy trial, where the delay 
| 


in part was chargeable to the defendants below? (Tr. 12, 13, !15-27.) 


B. Whether the exclusion from the jury of veniremen 
opposed to the death penalty, but who said that would not ss8ubnos 
their ability to act as jurors, violated the constitutional right to a 
jury drawn from a fair cross section of the community (Tr. 4, 7413, 


transcript of preliminary motions, March 31, 1966)? See Turbervi ille 


v. United States, 102 U.S. App. D.C. 62, 303 F. 2d 411, 418 | (1962), 


certiorari denied 370 U.S. 946. 
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C. Whether the use of a form in polling the jury as to 


appellants was a denial of any rights entitling either appellant to 


a new trial? (Tr. 1564-1586.) 


CONCLUSION 


For the foregoing reasons the judgments of conviction 


should be reversed. 


Respectfully submitted, 


Ben Ivan Melnicoff 
1555 Connecticut Ave., N.W. 
Washington, D.C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JESSE L. BARNES, 
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Vv. No. 20,373 
UNITED STATES OF AMERICA, 


Appellee. 


JAMES F. SMITH, 
Appellant, 


Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


REPLY BRIEF FOR APPELLANT SMITH 


It is the position of appellant Smith that he did not receive a 
fair trial by reason ofithe prejudice resulting from the joinder. The 
Government answers that the trial court did not abuse its discretion in 
refusing to sever appellant Smith. The answer rests essentially on two 
propositions. First, regardless of prejudice resulting from joinder, a 


verdict of guilty which finds some defendants innocent and others guilty 


cures any possible prejudice (Govt. Br. 10-11). Second, possible 


prejudice is cured by clear instructions to the jury (Govt. Br. 11-12). 


We deal with each proposition separately. 


I 
To the Government the fact that three of the five codefendants 

were acquitted after a jury deliberation of three and a half days ig the 
"most conclusive indication that there was no prejudice * * * ." 
(Govt. Br. 11.) But, this assumption overlooks the possibility that if 


there had been no prejudice from the joinder, appellant Smith might 


have been acquitted on both counts. 


Further, a case such as this, where five charged with various 


rapes are tried together against the background of the horrible circum- 
| 


stances present here, generates hostility reflected in a feeling by the 
| 


jury that someone should pay for the crime. Where one defendant 
stands out, as did Smith, because his defense differs from all others 


(Opening Br. 23-4), the jury, under pressure to convict someone, 


lV 


prone to select that one for punishment, to his clear prejudice. 
fact that the jury took several days to reach its verdicts does not 


the verdicts were purged of the prejudice caused by the joinder. 


1/ Jackson v. Denno, 378 U.S. 368, 382 (1964) demonstrates that 

prejudicial facts put pressure on a jury. That case involved the 
issue of submitting to the jury the question of whether a confession 
is voluntary. The Supreme Court observed (p. 382) that the jury's 
belief that a confession is true and its knowledge that to be used 
the confession must be voluntary, "generates natural and potent 
pressure to find it voluntary." 


II 
The contention that prejudice can be cured by instructions to the 
jury is unrealistic. "The naive assumption that prejudicial effects can be 
overcome by instructions to the jury, * * * all practicing lawyers know 
to be unmitigated fiction." Krulewitch v. United States, 336 U.S. 440, 
453 (1949). To expect limiting instructions to protect against preiudice 
"would require twelve minds more perfectly disciplined than those of the 


average human jurors." Barton v. United States, 263 F.2d 894, 898 


(C.A. 5, 1959). Judge Learned Hand referred to limiting instructions 


as a “recognized subterfuge" and as "a mental gymnastic which is 
beyond, not only their [the jury's] powers, but anybody's else." 


Nash v. United States, 54 F.2d 1006, 1007 (C.A. 2, 1932). 


The untrained mind of a juror is not a blackboard from which 
prejudicial evidence can be washed clean by instructions from the bench. 
Only an innocent would expect jurors to ignore prejudicial testimony 
once they have heard it, or to compartmentalize it for use as to one 
defendant, but not another. In fact, the curative instruction probably 
creates more prejudice than it dissolves, by emphasizing as significant 


what an inattentive jury may have overlooked. 


The cases cited by the Government (Br. 11-12) do not support 
the conclusion that the court's instructions obliterated the prejudice. 
Spencer v. Texas, __ U.S. ___, 17 L.ed. 2d 606 (1967) dealt with 
the admissibility of evidence of a prior conviction under a state | 
habitual criminal statute. Unlike the case at bar, it arose, not under 
“the supervisory power of this Court over proceedings in the lower 


federal courts, * * * but in the form of a constitutional claim that 


would require us to fashion rules of procedure and evidence in state 


courts." (idem, p. 613.) | 


Paoli v. United States, 352 U.S. 232 (1957) was concerned 
with an instruction that one conspirator's confession may not be used 


in determining the guilt of co-conspirators. Mr. Justice Frankfurter, 


in his dissent, observed (p. 247): | 


* * * The fact of the matter is that too often such 
admonition against misuse is intrinsically ineffective 
in that the effect of such a nonadmissible declaration 
cannot be wiped from the brains of the jurors. The 
admonition therefore becomes a futile collocation of 
words and fails of its purpose as a legal protection to 
defendants against whom such a declaration should 
not tell. 


In Opper v. United States, 348 U.S. 84, 95 (1954), there was 


no basis for assuming the admonitory instruction was ineffective since 
| 


there was no record of "any confusion or injustice arising from the joint 


trial" of two defendants. The same cannot be said here. 


The distinguishing feature of Blumenthal v. United States, 
332 U.S. 539 (1947) is that in Blumenthal the evidence established a 
single conspiracy. Here the evidence showed no conspiracy and no 
aiding and abetting. Here the evidence established separate and dis- 
tinct rapes. The only common fact was that the victim was the same. 
As noted by the Supreme Court (idem supra, pp. 547-548), in sucha 
situation the Court reached a result opposite from that reached in 


Blumenthal. 


III 
The opening brief (pp. 24-33) listed a series of five examples 


of the prejudice preventing a fair trial. Three of the five examples 


illustrated prejudice flowing from conflicts of interest among defense 


counsel. (Opening Br. 24-30.) The Government advances the non 
sequitur that if the client of offending counsel is acquitted, counsel's 
prejudicial action could not affect a codefendant who is convicted. 


(Govt. Br. 10-11.) 


Appellants' fourth example related to the prejudice stemming 


from the repeated dinning of the name "Smith" before the jury (Opening 


Br. 30-32). The Government has no answer on the merits. It resorts 


to the epithet "ridiculous" (Govt. Br. 11, fn. 17). 


Appellants’ fifth example demonstrates prejudice resulting 
from inflammatory testimony concerning sexual relations between 
complaining witness and persons not on trial (Opening Br. 32-33) 


The Government erroneously insists that such testimony would be) 


2/ 


admissible in a separate trial for appellant Smith (Govt. Br. 10). 


IV 
The Government charges the appellants with confusing Rule 8 
and Rule 14 (Govt. Br. 9). At the same time the Government contends 
the joinder was proper under Rule 8. But nowhere does the Government 
explain how the several rapes were "the same series of acts or tung’ 
actions constituting an offense or offenses." The Government's use 
of characterizations such as "absurd" and "manifestly" (Govt. Br. 9) 
emphasizes its failure to deal with the merits. As noted in the opening 


brief (p. 16), under the law joinder is not justified merely because the 


a ts 
2/ The Government's assertion (Br. 10) that appellant Smith by his 
own admission to the prosecutrix "was at the garage on the first 


occasion" is not supported by any evidence. 


same female is the subject of several rapes by several defendants. 


A rape is a specific act, not the existence of a raped person. 


In any event, appellants are aware of the distinction between 
Rule 8 and Rule 14 (Opening Br. 20). The point is that there was mis- 
joinder under Rule 8 (Opening Br. 14-20). True, the misjoinder was 
not cured by timely action, but the right to severance under Rule 14 


must be tested in the context of the misjoinder under Rule 8. 


V 

Joinder "involves a presumptive possibility of prejudice * * *," 
King v. United States, 355 F.2d 700, 703 (C.A. 1, 1966). The question 
is whether the prejudice is "tolerable" when compared to the benefit to 
the court and whether "special prejudice" appears. (King v. United 
States, ubi supra; see Opening Br. 16.) This places a responsibility 
on both court and counsel to recognize the need for "vigilant precision 
in speech and action far beyond that required in the ordinary trial." 
Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 85, 94 (1964). 


See also Gregory v. United States, U.S. App. D.C. , 369 F.2d 


185 (1966) where this: Court stated (p. 189): " * * * It may be seriously 


questioned whether it is proper in any capital case to join for trial 


offenses occurring at different times and places." (Emphasis supplied.) 


The Government to the contrary notwithstanding (Govt. B 95 
fn. 15), this is a capital case. Rape is a capital crime and when the 
trial judge considered the motions for severance, death was a possible 
outcome. In such a case judicial discretion should be exercised)to re- 
solve doubts in favor of a severance where joinder results in es sidige. 


The prejudice and possibility of prejudice flowing from the joinder in 


this case justifies a new trial. 


Conclusion 
The judgments of conviction should be reversed. 


Respectfully submit 
/s/ Marvin J. Sonosky 


Marvin J. Sonosky 
Of Counsel: 1225 - 19th Street, 
Washington, D.C. 
Jonathan Weiss 
2509 14th Street, N. W. Attorney for Appellant Smith 
Washington, D.C. appointed by this Court 
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QUESTIONS PRESENTED 


1. Did the trial court abuse its discretion in denying 
both appellants’ various motions for severance from their 
co-defendants (three of whom were acquitted) continual- 
ly made throughout the trial? 

2. Was there sufficient evidence to sustain the convic- 
tion of appellant Barnes as an aider and abetter of ap- 
pellant Smith in the crime of rape, when the evidence 
showed that Barnes abducted the complainant from a 
street corner and carried her into a garage in a nearby 
alley, where she was raped by a large and indeterminate 
number of young men, including both Barnes and Smith? 


Counterstatement of the Case 
Statute Involved 

Rules Involved 

Summary of Argument 
Argument: 


1. There was no reversible error in the court’s failure to 
grant a severance as to either appellant 


2. The evidence was sufficient to sustain Barnes’ convic- 
tion as an aider and abettor of Smith 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No, 20373 


JESSE L. BARNES, APPELLANT 
OR 


UNITED STATES OF AMERICA, APPELLEE 
No. 20374 


JAMES F. SMITH, APPELLANT 
OR 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A five-count indictment filed June 29, 1965, charged 
Joseph A. Harrington, Jesse L. Barnes, McArthur Jack- 
son, James M. Williams and James F. Smith with rape. 
Each defendant was charged with a separate act of rape 


(1) 


2 


in a single count, aided and abetted by the other four. A 
jury trial on the indictment began on March 30, 1966, 
before Judge Bryant of the District Court. On May 2 the 
jury returned its verdict. Barnes and Smith were found 
guilty of rape as principals, and Barnes alone was also 
found guilty of aiding and abetting Smith.'! Harrington, 
Jackson and Williams were acquitted on all counts. On 
July 1, 1966, Barnes received concurrent sentences of ten 
to thirty years on each of the two counts on which he 
was convicted, and Smith was sentenced on his single 
count to six to eighteen years in prison. Leave to appeal 
in forma pauperis was granted by the trial court. 

The evidence at trial disclosed an exceptionally brutal 
and vicious series of rapes and related offenses extending 
throughout virtually an entire night.* The complaining 
witness. Johnnie Mae Hemphill, testified (Tr. 23-210) 
that she was walking along Pennsylvania Avenue, S.E., 
at about 9:30 p.m. on Saturday, May 29. 1965, on her 
way home from visiting a friend. Eleanor Johnson. When 
she reached the corner of 13th Street and Pennsylvania 
Avenue, appellant Barnes came up 13th Street from her 
left, grabbed her about the waist with one hand. lifted 
her feet up off the ground and proceeded to carry her down 
the street. Miss Hemphill began to cry out in an appar- 
ent effort to attract the attention of two nearby women. 
but Barnes hit her on the side of the face and placed his 
free hand over her mouth. He carried her about half a 


‘Ze, Barnes was found guilty on counts two (in which he was 
charged as a principal) and five (in which he was charged as an 
aider and abettor of Smith), and Smith was found guilty only on 
count five (in which he was charged as a principal). 


* Since there is no issue raised on these appeals as to the sufficiency 
of the evidence except insofar as it relates to appellant Barnes’ 
conviction as an aider and abettor under count five of the indict- 
ment, appellee’s summary of the testimony will be somewhat trun- 
cated. The trial extended over a period of approximately four weeks 
from the voir dire examination (March 31) until the case went to 
the jury (April 26), with a lengthy interruption in the middle for 
the court’s Easter recess, The testimony itself fills seven volumes 
of transcript, and arguments on motions for judgment of acquittal, 
summations of counsel and instructions comprise three more. 
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block to an alley and then into the alley to a garage® 
near which a number of other young men were standing. 
Appellant Barnes took Miss Hemphill into the garage, 
and the others came in also. Barnes, still holding Miss 
Hemphill by the arm, pulled off her dungarees and her 
pants and pushed her to the ground, saying, “Lay down, 
girl.” He then raped her on the floor of the garage.’ 
After Barnes had completed the act, several of the others 
also had sexual intercourse with her.’ It was too dark in 
the garage to see any of their faces, and Miss Hemphill 
was unable to identify any of the individuals in the group 
except Barnes, whom she had seen clearly under a street 
lamp at the corner where she was first abducted. 

After a while someone suggested that Miss Hemphill be 
taken to “the Hut” because there were too many people 
coming out to the garage." “The Hut’ turned out to be 
an apartment or set of rooms in the basement of a house 
about two blocks away.” After being allowed to put her 
clothes back on, Miss Hemphill was forcibly escorted 
there by two members of the group. She was taken into 
a bedroom; all of her clothes were removed, and the oth- 
ers began again to have sexual intercourse with her. At 
one point she pretended to be unconscious, and one of the 
boys who was in bed with her at the time called out for 
assistance in reviving her. Appellant Barnes and others 


“It was later established that the garage was in the rear of 
1342 Potomac Avenue, S.E. (Tr. 332), the home of a Mrs. Waters 
(Tr, 855, 867-868). 


‘At the time of the offense Miss Hemphill was just four days 
past her sixteenth birthday (Tr. 23) and a virgin (Tr. 29). Her 
testimony on the latter point was corroborated by that of the doctor 
who examined her the next day at D.C, General Hospital (Tr. 226- 
228). 


* Miss Hemphill stated that “when they would get through they 
would keep going over and over taking turns and arguing among 
themselves who was going to be next” (Tr. 29). 


© There was a large party going on that evening at Mrs, Waters’ 
house. See, e.g., Tr. 855-862, 


* The address was 1245 K Street, S.E. (Tr. 334). 
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came in from the adjacent room, and Barnes said, “I was 
too big for her, you know. at the garage, and I have to 
wake her up.”* Everyone else left the room, and Barnes 
had sexual intercourse with her again and then commit- 
ted an unnatural sex act upon her. When this failed to 
elicit any response, he stuck his finger down her throat 
to make her vomit and rubbed the vomit in her face. 
Finally he said, “Fire will make a dead man move.” and 
he struck some matches and held them to her back and 
burned her. She still did not respond. 

At about this time appellant Smith entered the room. 
He came over to Miss Hemphill and said. “Come on, girl. 
because I’ve already had you, and if you act right I will 
help you get your clothes on and help you get out of 
here.”® He poured some water in her face and then, 
after helping her to put on her clothes, he assisted her out 
of the Hut and back up to 13th Street. Miss Hemphill 
told Smith that she wanted to catch a taxicab and go 
home, When she tried to hail a passing cab. however. 
appellant Smith struck her across the side of her face. 
The taxicab kept on going. At this point the co-defend- 
ant Harrington appeared from beside a nearby house. 
Harrington and Smith started pulling Miss Hemphill 
back toward that house; Harrington struck her in the 
head. and she fell to the ground. Two other boys. to- 
gether with Harrington and appellant Smith, picked her 
up and carried her back to the same garage where she 
had been earlier, All four of them raped her in the 
garage, beginning evidently with Smith, who left shortly 
thereafter and was not seen again that night. 

Several other persons also came into the garage after 
Miss Hemphill had been brought back there. including 
appellant Barnes. Although it was still quite dark, she 
recognized his voice when he remarked that this was the 
same girl that they had had there before, A number of 
these individuals had intercourse with her on the floor of 


‘ Barnes was thus quoted by Miss Hemphill at Tr. 36. 
°See Tr. 37-38. 
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the garage, and then she was taken to a nearby car, 
where she was placed in the back seat and the sexual re- 
lations continued. Among those who had intercourse 
with her in the car were the co-defendant Jackson and, 
again, appellant Barnes. While she was in the car day- 
light began to appear, and by the time Barnes got into 
the car with her the sun had already risen, After Barnes 
had concluded and had apparently gone, there were only 
three others left outside, These three took Miss Hemp- 
hill back once more to the garage, where each of them— 
including the co-defendant Williams—had intercourse 
with her. As each one finished, he left, and when the last 
one finished he told her she could leave, She gathered up 
such of her clothing as she could find and went to the 
home of a friend, Brenda Woodland, who lived about 
three blocks away. By this time it was broad daylight on 
Sunday morning; Miss Hemphill heard church bells ring- 
ing.” She reported what had happened to her friend 
Brenda and her parents, and Brenda’s mother called Miss 
Hemphill’s mother and the police. 

The complainant’s testimony was copiously corrobo- 
rated. Significant for the purpose of these appeals is the 
testimony of Frank and John Smith. an uncle and nephew 
who shared the apartment referred to as the Hut." 
John Smith testified that on the evening of May 29, 1965, 
appellant Barnes came to the Hut and told him that 
they * had a girl in the garage and that she was “doing 
everything” (Tr, 431). Frank Smith was not quite so 
explicit, but he did state that Barnes said there was a 
girl in the garage (Tr. 479-480). Frank and John left 


1° Brenda Woodland testified that Miss Hemphill arrived at her 
house between 6:45 and 7:00 a.m. (Tr. 260). 


Various members of the Smith family (all unrelated to appel- 
lant Smith) occupied the house at 1245 K Street, S.E. Frank and 
John lived in the basement. Although they were uncle and nephew, 
Frank and John Smith were about the same age. 


12 There was some question as to whether appellant Barnes had 
said “we” or “they” had a girl in the garage. See Tr. 412-433. 
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with appellant Barnes and another individual and went to 
the garage. but they could not get in; John testified that 
someone was holding the door (Tr. 485). After a few 
minutes the two Smiths and another man went back to 
the Hut. Some time later Miss Hemphill was brought 
there by her escorts."’ and John Smith unlocked the door 
and his uncle Frank opened it for them (Tr. 483; see Tr. 
437-440). She was taken into the back room where the 
sexual activity continued. Eventually John Smith went 
into the back room. approached the bed. and observed that 
there appeared to be something wrong with the girl, He 
called to appellant Barnes and told him that she was dead. 
Barnes ordered everyone out of the room. but John Smith 
hid in the darkness against the wall (there was no light 
on) and saw appellant Barnes strike some matches. Then 
John Smith went into the next room (Tr. 440-444). 

From time to time throughout the trial (Tr, 18-21. 
236-238. 341-342. 511-515. 630-637, 1181-1183, 1195- 
1199) all five defendants moved on various grounds for 
severance from their co-defendants. All of the motions 
for severance were denied. 

At the conclusion of the case the jury deliberated for 
approximately three and one-half days before returning 
its verdict. Three co-defendants were acquitted altogether. 
and appellants Smith and Barnes were found guilty on 
one and two counts. respectively (Tr. 1562-1564). 


STATUTE INVOLVED 


Title 22. § 2801. District of Columbia Code, provides: 


Whoever has carnal knowledge of a female forcibly 
and against her will. or carnally knows and abuses a 
female child under sixteen years of age. shall be im- 
prisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 


18 On cross-examination Frank Smith admitted that it was he who 
suggested that the girl be brought to the Hut so that he too might 
share in the activity of the evening (Tr. 498). 
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verdict, if it be guilty, the words “with the death 
penalty.” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


RULES INVOLVED 


Rule 8 (b), Federal Rules of Criminal Procedure, pro- 
vides: 


Two or more defendants may be charged in the 
same indictment or information if they are alleged 
to have participated in the same act or transaction 
or in the same series of acts or transactions con- 
stituting an offense or offenses, Such defendants 
may be charged in one or more counts together or 
separately and all of the defendants need not be 
charged in each count. 


Rule 14, Federal Rules of Criminal Procedure, prior to 
the 1966 amendment," provided: 


If it appears that a defendant or the government is 
prejudiced by a joinder of offenses or of defendants 
in an indictment or information or by such joinder 
for trial together, the court may order an election 
or separate trials of counts, grant a severance of de- 
fendants or provide whatever other relief justice re- 
quires, 


SUMMARY OF ARGUMENT 


Joinder of these appellants with each other and with 
their co-defendants was in compliance with the explicit 
language of Rule 8 ‘b). F.R. Crim. P. The only ques- 
tion to be determined here is whether there was sufficient 
prejudice arising from the joinder so as to require sev- 
erance pursuant to Rule 14. Relief under that rule is a 


™ The amendment, which took effect July 1, 1966, after the trial in 
the instant case, has no bearing on these appeals. 
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matter within the sound discretion of the trial court, and 
the denial of such relief justifies reversal only where that 
discretion has been clearly abused. The various incidents 
in the trial to which appellants have drawn the Court’s 
attention are demonstrably non-prejudicial. Moreover, 
the fact that the jury acquitted three of the five defend- 
ants is the strongest possible indication that they were 
not swayed as easily as appellants would like this Court 
to think. The unusual length of their deliberations and 
the obvious care with which they arrived at their verdict 
virtually eliminates all possibility of prejudice resulting 
from the joinder. 

The evidence was clearly sufficient to sustain appellant 
Barnes’ conviction as an aider and abettor of appellant 
Smith. It was Barnes who set up the entire affair by 
dragging the complainant off the street and into the ga- 
rage; this alone would support the aiding and abetting 
conviction. Moreover. the evidence shows that Barnes 
was a knowing participant in the entire criminal enter- 


prise throughout the night. to such extent that his con- 
viction on count five is clearly in accord with the appli- 
cable rules of law. 


ARGUMENT 


1. There was no reversible error in the court’s failure to 
grant a severance as to either appellant 


(Tr. 18-21, 37-38, 236-249, 341-342, 510-516, 630- 
637, 1100-1101, 1181-1188, 1195-1199, 1541-1542, 
1556) 

Appellants contend primarily that the trial court erred 
in refusing to sever them from their co-defendants and 
grant them separate trials, There are really two issues 
here which must be separately resolved: first, whether the 
joinder of defendants was permissible under Rule 8 (b). 
F.R. Crim. P.. and second. whether, assuming proper 
joinder, severance was required under Rule 14. Neither 
issue is difficult of resolution. 
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Appellants, confusing Rule 8 with Rule 14, argue that 
the joinder of defendants violated Rule 8 because it was 
prejudicial for five defendants to be tried together, par- 
ticularly in a capital case." But prejudice is not the test 
under Ruie 8, The criteria for joinder are spelled out by 
the rule itself. and those criteria have been fully met 
here. it is absurd for appellants to suggest as they do 
(Brief for Appellants, 16-17) that the several rapes to 
which the complainant was subjected were unrelated and 
could not be joined in one indictment. The successive in- 
dignities heaped upon her during the night of May 29-30 
were manifestly “the same series of acts or transactions 
constituting an offense or offenses.” There can be no 
question that the joinder was proper.’’ Moreover, even 
if the indictment had been invalid under Rule 8. appel- 
lants made no objection to it either before or during 
trial, In these cireumstances, any misjoinder was cured 
by the verdict. Franklin v. United States, 117 U.S. App. 
D.C. 331. 330 F.2d 295 (1963). 

It remains to be determined whether there was preju- 
dice arising from the joinder and the resultant joint trial 
so as to necessitate the granting of a severance pursuant 
to Rule 14. It is well established, as appellants acknowl- 


1s Appellee would observe in passing that appellants’ belief that 
this is a capital case (Brief for Appellants, 36) at this stage of the 
proceedings is incorrect. The absence of a recommendation of the 
death penalty from the jury’s verdict eliminated any possibility of a 
death sentence. 22 D.C, Code § 2801. That possibility can be re- 
vived only if this Court reverses the convictions and remands the 
case for a new trial. See Strowd v. United States, 251 U.S. 15 
(1919); Trono ¥. United States, 199 U.S, 521 (1905). 


% Gregory V. United States, ——— U.S, App. D.C. , 369 F.2d 
185 (1966). upon which appellants rely, deals with severance of 
offenses rather than severance of defendants and thus is not in 
point. Even in Gregory, which dealt with two offenses committed 
at different places seventeen days apart, the Court upheld the 
joinder under Rule 8, reversing only beenuse of prejudice under 
Rule 14. 369 F.2d at 189. Likewise, in Drew v, United States, 118 
U.S. App. D.C. 11, 331 F.2d 85 (1964), the joinder of a July 27 
robbry and an August 13 attempted robbery, although prejudicial 
in the circumstances of the case, Was nevertheless held to be proper 
under Rule 8. 


10 


edge at page 20 of their brief, that a motion under Rule 
14 is addressed to the discretion of the trial court, subject 
to review only for clear abuse of that discretion. L.g., 
Brown, Irby and Jones vy. United States, Nos, 19890- 
19892. decided December 30, 1966, and cases cited there- 
in, Abuse of discretion has been defined by this Court 
as “action which is arbitrary, fanciful, or clearly unrea- 
sonable.” United States v. McWilliams, 82 U.S. App. 
D.C. 259, 261, 163 F.2d 695, 697 (1947). Appellants 
have made no valid showing of such abuse; the several 
matters to which they point do not warrant reversal, 
Appellants contend that there was conflict among the 
various defense counsel as to trial tactics resulting in 
prejudice to themselves, It is true. for example, that 
counsel for the co-defendant Williams was frequently out 
of step with his colleagues, and from time to time his 
eross-examination entered areas which the other attorneys 
would have preferred to leave unexplored (e.g., Tr, 236- 
249). On one occasion, by asking superfluous questions 
(Tr, 1100-1101). he seriously impaired his own client’s 
alibi defense. But the one person who was most obvious- 
ly prejudiced by counsel’s ineptitude was Williams him- 
self; yet Williams was acquitted. Similarly, appellants 
argue that a change in the testimony of Frank Smith, of 
which counsel for the co-defendant Jackson sought to take 
full advantage (Tr. 510-516), was sufficient to require a 
severance of appellant Smith. But the change in testi- 
mony was beneficial to appellant. in that it disassociated 
him from the group who brought Miss Hemphill into the 
Hut, whereas the witness stuck to his story that Jackson 
was among those who came in with the girl. If anyone 
was prejudiced by this turn of events, it was Jackson and 
not appellant Smith; yet Jackson was acquitted. As io 
the assertedly inflammatory testimony concerning the 
events in the garage, appellee disagrees with appellants’ 
view that it would have been excluded if appellant Smith 
had been tried separately. Smith by his own admission 
to Miss Hemphill at the Hut (Tr. 37-38) was at the 
garage on the first occasion. and for this reason her testi- 
mony as to what happened in the garage would have been 
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admissible. Appellant Barnes, of course, makes no argu- 
ment concerning the evidence in question, because he was 
unquestionably present in the garage and actively par- 
ticipated in what went on there.” 

The most conclusive indication that there was no preju- 
dice, and therefore no abuse of discretion, is the verdict 
of the jury. If there had been such prejudice as is now 
claimed in this Court, we would be confronted with five 
appellants rather than two. The jury was carefully in- 
structed (Tr. 1541-1542. 1556) that it must return a 
separate verdict as to each defendant under each count. 
and the verdict form served as a constant reminder of 
this instruction throughout the deliberations in the jury 
room. The jury deliberated at great length without ask- 
ing a single question or sending out a single note, The 
verdiet which they reached clearly shows that they were 
not confused or prejudicially inflamed so as to warrant 
reversal here, It shows. in short. that they followed the 
court’s instructions. In these circumstances there is no 


reversible error." Spencer v. Texas, 385 US. 
(1967): Delli Paoli v. United States, 352 U.S. 282 


Appellant Smith's argument (Brief for Appellants, 30-32) re- 
garding the involvement of other persons who were also named 
Smith is too ridiculous to call for discussion, 


Cuno Vv. United States, 123 U.S. App. D.C, 324, 359 F.2d 990 
(1966). dovs not support appellants here. In Cupo this Court 
affirmed five convictions and reversed one, basing the single reversal 
on 2 violation of Rule 8, not Rule 14, The Court stated: 

When similar but unrelated offenses are jointly charged to a 
single defendant. some prejudice almost necessarily results, 
and the same is true when several defendants are jointly 
charged with a single offense or related offenses. Rule 8(a) 
permits the first sort of prejudice and Rule 8(b) the second. 
But the Rules do not permit cumulation of prejudice by charg- 
ing several defendants with similar ba? unrelated offenses. 
{Emphasis added.] 
Reversal was held to be required because of such misjoinder “even 
if no special prejudice appears.” Id. at 327, 359 F.2d at 993. 
Accord, Ward Vv. United. States, 110 U.S. App. D.C, 136, 289 F.2d 
877 (1961); King v. United States, F.2d 700 (1st Cir, 1966). 
With these cases appellee has no quarrel: they simply do not apply 
to the case at bar. 
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(1957); Opper v. United States, 348 U.S. 84 (1954); 
Blumenthal v. United States, 332 U.S. 539 (1947); 
Brown. Irby and Jones v. United States, supra. 


2, The evidence was sufficient to sustain Barnes’ convic- 
tion as an aider and abettor of Smith 


(Tr. 28-210, 408-518) 


Viewed in the light most favorable to the Government,” 
the evidence was more than sufficient to sustain appel- 
lant Barnes’ conviction as an aider and abettor, not only 
of appellant Smith but of everyone else who raped Miss 
Hemphill on the night of May 29-30, The most signifi- 
cant single fact is that it was Barnes who seized Miss 
Hemphill and carried her from the street corner into the 
garage, where she was raped by both Barnes and Smith, 
the latter according to appellant Smith’s own statement 
to the girl. Then at the Hut, where numerous witnesses 
placed both Barnes and Smith, it was Barnes who at- 
tempted to revive Miss Hemphill when she appeared to 
be unconscious in an obvious effort to restore her useful- 
ness as a plaything for all concerned. Finally. after the 
return to the garage. both Barnes and Smith again raped 
her. Whether Smith left before Barnes arrived is some- 
what uncertain; appellee does not find the record so un- 
equivocal as appellants profess it to be (Brief for Ap- 
pellants. 34-35). Nevertheless. in the light of all that 
had gone before. and in view of the fact that Smith’s con- 
viction may have rested on evidence relating to either the 
first or the second visit to the garage. appellee submits 
that Barnes was properly convicted as an aider and abet- 
tor. Indeed, the record fairly shrieks Barnes’ involve- 
ment in this entire nightmarish seauence of events as a 
knowing participant from beginning to end. 


Glasser V. United States, 315 U.S. 60, 80 (1942): Crawford Vv. 
United States, No. 19816, decided February 17, 1967: Carley Vv. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 
331 U.S, 837 (1947): Morton v. United States, 79 U.S. App. D.C. 
829, 147 F.2d 28. cert, denied, 324 U.S. 875 (1945). 
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In order to be convicted as an aider and abettor it is 
necessary only that an accused in some way associate 
himself with the criminal venture or participate in it as 
in something he wishes to bring abcut. to seek by his ac- 
tion to make it succeed. Nye & Nissen v. United States, 
336 U.S. 613 (1949); Long v. United States, 124 U.S. 
App. D.C. 14, 20-21, 360 F.2d 829, 885-886 (1966) ; 
United States v. Peoni, 100 F.2d 401 (2d Cir, 1988) ; 
see Turberville v. United States, 112 U.S. App. D.C. 400. 
308 F.2d 411. cert. denied, 370 U.S. 946 (1962) ; Mays v. 
United States, 261 F.2d 662 (Sth Cir. 1958). He need 
not agree to or even know all the details of the crime in 
order to aid and abet in its commission, Williams v. 
United States, 308 F.2d 664 (9th Cir, 1962). In the case 
at bar, if it had not been for Jesse Barnes’ abduction of 
Miss Hemphill, undoubtedly none of the later events would 
have occurred. This fact alone would be enough to sus- 
tain Barnes’ conviction on count five.*” 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


DAVID G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN A. TERRY, 
Assistant United States Attorneys. 


20 The Court need not even consider this issue at all, since appel- 
lant Barnes’ two sentences are concurrent, and he does not chal- 
lenge the sufficiency of the evidence as to count two, Hirabayashi v. 
United States, 320 U.S. 81 (1943); Smith v. United States, 122 
U.S. App. D.C. 339, 353 F.2d 877 (1965); Moore v, United States, 
117 U.S. App. D.C. 376, 330 F.2d 842 (1964). 
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